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R
D

IN
T

H
E

M
A

T
T

E
R

O
F:

)
R

i
1-9

C
LER

K
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and)
T

IE
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E
D

A
P

P
R

O
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C
H

T
O

C
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E
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T
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E
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222011
A

C
T

IO
N

O
B

JE
C

T
IV

E
S

)
STA

TE
O

F
IL

L
IN

Q
J

(35
Iii.

A
dm

.
C

ode
742)

)
Pollution

C
ontrol

B
oaki

)

C
O

R
R

E
C

T
E

D
P

R
E

-F
IR

S
T

N
O

T
IC

E
C

O
M

M
E

N
T

S
O

F
R

A
Y

M
O

N
D

T
.

R
E

O
T

T

R
aym

ond
T.

R
eott

respectively
subm

its
this

corrected
version

ofhis
pre-first

notice
com

m
ents

in
the

indoor
vapor

intrusion
rulem

aking
before

the
Illinois

P
ollution

C
ontrol

B
oard

(“B
oard”)

to
evaluate

a
proposed

am
endm

ent
to

the
T

iered
A

pproach
T

o

C
orrective

A
ction

O
bjectives

(35
Ill.

A
dm

.
C

ode.
742)

(“T
A

C
O

”).
A

s
w

as
requested

by

the
B

oard
at

one
of

the
2011

hearings,
I

have
included

as
an

attachm
ent

the
testim

ony
I

subm
itted

in
the

2009
vapor

intrusion
rulem

aking
as

w
ell

as
som

e
ofthe

other
m

aterials

subm
itted

atthattim
e

to
add

them
to

the
record

in
this

proceeding.
T

hese
com

m
ents

w
ill

rely
upon

those
m

aterials
as

w
ell

as
other

m
aterials

already
subm

itted
in

connection
w

ith

this
rulem

aking.
M

y
background

and
qualifications

are
set

forth
in

m
y

attached
testim

ony

from
the

2009
rulem

aking.

T
he

fundam
ental

question
for

the
B

oard
is

w
hether

to
proceed

now
to

adopt

am
endm

ents
to

T
A

C
O

to
add

an
indoor

air
pathw

ay
for

subsurface
contam

inants
or

to

w
aituntil

later
next

year
w

hen
U

S
E

P
A

has
prom

ised
that

itw
ill

issue
new

guidance

w
hich

w
ill

help
clarify

the
as

yet
fuzzy

science
on

how
to

best
evaluate

this
new

exposure
pathw

ay.
A

s
explained

below
,

there
are

still
several

fundam
ental

problem
s

w
ith

the
use

ofthe
Johnson

&
E

ttinger
M

odel
(“J

&
E

M
odel”)

Illinois
E

P
A

proposes
here.

A
s

previously
acknow

ledged
by

U
S

E
P

A
and

other
researchers,

sim
ply

put,
the

m
odel

does



not
successfully

calibrate
to

actual
indoor

air
quality

data,thereby
failing

the
first

threshold
for

w
hether

the
m

odel
should

be
relied

upon
for

such
an

im
portanttopic

in

Illinois.E
ven

ifthe
B

oard
decides

to
proceed

atthis
tim

e
to

add
an

indoor
air

pathw
ay,

there
are

several
enhancem

ents
that

the
B

oard
should

consider
before

it
does

so.
T

hese

enhancem
ents

w
ill

be
discussed

below
in

these
com

m
ents.

S
hould

the
B

oard
A

ct
N

ow
to

A
dopt

O
u

td
ated

S
cience?

U
S

E
P

A
is

preparing
final

guidance
from

O
S

W
E

R
that

Illinois
E

PA
already

acknow
ledges

w
ill

be
very

different
from

the
proposed

Johnson
&

E
ttinger

m
odel.

T
he

com
m

ents
subm

itted
by

the
U

SE
PA

staffer
w

ho
is

w
orking

in
this

specific
area,

w
hile

not

representing
the

official
position

ofU
SE

PA
,

m
ake

it
clear

that
U

SE
PA

is
not

going
to

use

the
Johnson

&
E

ttinger
m

odel
in

its
upcom

ing
vapor

intrusion
guidance.

Instead,
U

S
E

P
A

has
been

studying
actual

hom
es

and
com

paring
the

data
found

in
those

hom
es

to
the

subsurface
data.

T
his

is
a

very
different

process
then

sim
ply

using
the

Johnson
&

E
ttinger

m
odel

to
predict

values
w

ithin
hom

es
based

upon
subsurface

conditions.

It
is

very
telling

that
even

U
SE

PA
does

not
w

antto
use

its
ow

n
Johnson

&

E
ttinger

m
odel

as
its

final
approach

to
assessing

indoor
air

vapor
intrusion.

A
s

noted
in

the
previous

testim
ony

that
I

subm
itted

in
the

2009
vapor

intrusion
rulem

aking
w

hich
I

have
attached

to
this

com
m

ent,
U

SE
PA

has
been

unable
calibrate

the
Johnson

&
E

ttinger

m
odel

to
actual

field
data

at
num

erous
site

studies
around

the
country

because
ofthe

conservative
synergistic

effects
in

the
assum

ptions
in

the
m

odel.
See

2009
T

estim
ony

at

page
4

(citing
U

S
E

P
A

,
S

eptem
ber

2005,
J.

W
eaver

and
F.

T
illm

an,
U

ncertainty
in

the

2



Johnson
—

E
ttinger

m
odel

for
V

apor
Intrusion

C
alculations

atp.
31;

U
SE

PA
,

Septem
ber

2005,
F.

T
ilim

an
and

J.
W

eaver,
R

eview
ofR

ecent
R

esearch
on

V
apor

Intrusion,
pp.

17-

23
(com

paring
actual

field
data

to
m

odel
predictions

at
several

sites).
U

nlike
Illinois

E
PA

’s
proposal

here,
U

SE
PA

has
specifically

stated
thatthe

m
odel

should
not

be
used

for
underground

storage
tanks

sites
w

ith
petroleum

contam
ination.

(U
ncertainty

atp.1;

U
ser

G
uide

for
E

valuating
Subsurface

V
apor

Intrusion
in

B
uildings)

(U
S

E
P

A
2004)

at

p.67
(“E

PA
is

not
recom

m
ending

thatthe
J

&
E

m
odel

be
used

for
sites

contam
inated

w
ith

petroleum
products

if the
products

w
ere

derived
from

underground
storage

tanks.”)

In
essence,

the
proposed

rule
w

ould
codify

an
outdated

approach
to

assessing

indoor
air

quality
already

abandoned
by

its
ow

n
agency.

T
here

is
no

reason
for

Illinois
to

take
a

step
backw

ards
in

the
ongoing

efforts
to

understand
such

a
com

plex
regulatory

topic.
T

here
is

no
em

ergency
here

requiring
adoption

ofthe
proposed

rule
atthis

tim
e.

N
o

inform
ation

requiring
an

im
m

ediate
response

has
been

subm
itted

to
the

B
oard

in

connection
w

ith
this

rulem
aking.

E
ven

in
the

record
for

the
2009

rulem
aking,there

w
as

scant
evidence

of
any

actual
hom

es
in

Illinois
w

ith
ongoing

indoor
air

quality
problem

s

from
subsurface

contam
ination

other
than

those
driven

by
obvious

problem
s

(such
as

the

pool
of free

product
below

H
artford,

Illinois)
w

hich
already

w
ill

be
addressed

by
other

aspects
of the

T
A

C
O

program
.

In
short,

rather
than

actprem
aturely,

the
B

oard
should

w
ait

for
U

S
E

P
A

to
com

plete
its

pending
guidance

to
evaluate

a
m

ore
com

plete
record.

B
C

T
O

perations
and

N
F

R
L

etters

In
general,

as
is

appropriate,
the

failure
to

m
aintain

any
required

engineered

barrier
is

grounds
for

avoiding
an

N
F

R
letter.

For
B

uilding
C

ontrol
T

echnologies
(B

C
T

),

the
issue

is
som

ew
hat

m
ore

com
plex

because
som

e
B

C
T

’s
are

not
passive.

T
he

current

3



engineered
barriers

in
T

A
C

O
are

largely
ifnot

entirely
passive

(clean
soil

layers,

buildings,
parking

lots
of

concrete
or

asphalt,paved
roadw

ays,
etc.)

but
som

e
ofthe

new

B
C

T
s

that
w

ill
be

used
for

the
indoor

air
quality

pathw
ay

exclusion
require

ongoing

m
echanical

operations.
A

venting
system

w
hich

uses
an

ongoing
blow

er
w

ill
require

electricity
as

w
ell

interm
ittent

m
aintenance.

T
he

rules
need

to
reflect

w
hat

w
ill

happen

w
hen

the
system

shuts
dow

n
for

a
m

easureable
period.

H
ow

long
is

too
long

before
the

N
F

R
letter

is
voided?

W
hat

sorts
of notice

w
ould

be
required

if the
building’s

B
C

T
is

shutdow
n?

W
e

have
seen

this
sum

m
er

already
in

C
hicago

pow
er

outages
lasting

for
nearly

a
w

eek
in

som
e

com
m

unities
as

a
result

of

recent
storm

activity.
Som

e
period

oftim
e

should
be

built
in

to
the

regulation
to

allow

for
a

m
aintenance

or
m

alfunction
incidentto

continue
w

ithouthaving
an

effect
on

the

N
F

R
letter.

I
suggest

allow
ing

a
seven

day
period

for
re-establishing

the
B

C
T

w
ithout

triggering
any

im
pact

on
the

N
F

R
letter.

A
fter

seven
days,

in
order

to
m

aintain
the

N
F

R

letter,the
responsible

party
should

be
required

to
notify

Illinois
E

PA
ofthe

bypass/m
alfunctionlupset/m

aintenance
event.

T
he

notice
w

ould
enable

Illinois
E

PA
to

decide
w

hether
to

take
any

im
m

ediate
action.

T
he

notice
provision

w
ould

create
a

safe

harbor,
how

ever,
for

the
responsible

party
to

know
that

its
N

F
R

letter
has

not
been

voided

as
long

itprovides
the

notice
and

then
takes

appropriate
action

in
response

to
any

agency’s
concerns.

Indoor
A

ir
S

am
pling

T
he

Illinois
has

curiously
relegated

indoor
air

sam
pling

to
a

m
inor

role
in

a

rulem
aking

designed
to

assess
indoor

air
quality.

Instead,
Illinois

is
advocating

an

4



approach
that

relies
upon

m
odeling

from
subsurface

groundw
ater

and
soil

conditions
or

subsurface
soil

vapor
conditions

to
the

levels
of contam

ination
expected

to
existbelow

the
slab

of
a

building
then

to
the

am
ount

of
contam

ination
expected

to
m

igrate
through

cracks
in

the
slab

and
then

to
the

ultim
ate

effects
ofthat

m
igration

on
the

indoor
air

quality
in

a
building

of
generic

size
and

volum
e.

E
ach

step
in

that
m

odeling
chain

requires
num

erous
assum

ptions
w

hich
cum

ulatively
are

w
hy

the
m

odel
does

not
calibrate

to
real

w
orld

conditions.

N
egative

indoor
air

quality
results

under
representative

conditions
should

alw
ays

trum
p

the
subsurface

data
w

hose
relevance

is
determ

ined
only

by
the

use
ofm

odels
of

questionable
reliability.

I
share

Illinois
E

PA
’s

concerns
that

positive
indoor

air
sam

pling

does
not

alw
ays

relate
to

contam
ination

from
subsurface

conditions.
H

ow
ever,

this
so

called
problem

of
false

positives
does

not
underm

ine
the

utility
of

using
negative

indoor

air
quality

data
show

ing
the

absence
of the

contam
inants

to
establish

that,
in

this

particular
setting,

the
exposure

pathw
ay

is
not

com
plete.

A
ny

proposed
indoor

air
quality

rule
should

include
a

provision
that

a
representative

negative
indoor

air
sam

ple
should

prevail
over

the
predicted

value
based

on
sam

pling
other

m
edia

outside
the

living
space.

A
s

the
agency

w
itnesses

have
recognized,

other
states

have
put

a
“strong

em
phasis

on
that

approach”
ofusing

indoor
air

sam
pling.

T
hese

states
already

have
far

m
ore

experience
than

Illinois
w

ith
addressing

this
issue.

W
hile

several
ofthem

have

geology
that

is
m

ore
conducive

to
indoor

air
problem

s
(N

ew
Jersey,

M
innesota,

C
alifornia),

that
m

erely
explains

w
hy

they
are

so
interested

in
the

topic
as

to
have

been

early
adopters

ofregulatory
program

s
addressing

indoor
air

quality.
H

ere,
in

Illinois,

w
here

our
geology

is
not

conducive
to

having
indoor

air
quality

problem
s

from

5



subsurface
soil

and
groundw

ater
contam

ination,there
is

even
m

ore
reason

to
allow

optional
use

o
f

indoor
air

sam
pling.

N
atural

geologic
conditions

in
m

ost
ofIllinois

do

not
favor

the
transm

ission
of contam

inants
from

subsurface
m

edias
to

the
indoor

living

space.

B
asem

ent
S

cenarios
and

B
uilding

Size

A
s

noted
during

the
testim

ony
subm

itted
in

the
2009

rulem
aking,the

proposed

m
odel

m
akes

very
conservative

assum
ptions

about
the

square
footage

for
housing

and

com
m

ercial
units.

M
ichigan

assessed
the

average
size

ofa
M

idw
est

single
fam

ily
hom

e

as
being

2,095
feet

in
1995.

See
attached

2009
post

hearing
com

m
ents

atpage
2.

T
he

percentage
o
fhom

es
under

1,200
feet,

still
larger

than
the

num
ber

chosen
by

Illinois

E
PA

,
w

as
only

11%
.

Illinois
E

PA
has

not
adequately

explained
the

basis
for

using
the

num
ber

w
hich

it
has

chosen
or

tied
that

num
ber

to
w

hat
w

ould
be

expected
to

exist
in

Illinois.T
he

agency
has

acknow
ledged

in
its

testim
ony

that
the

presence
or

absence
of

a

basem
ent

is
a

significant
factor

effecting
the

likelihood
that

contam
ination

in
the

subsurface
w

ould
effect

residents
in

the
living

space
of the

hom
e.

T
he

proposed
rule

has

T
ier

1
tables

based
on

an
assum

ption
thatthe

structure
has

no
basem

ent
or

craw
lspace.

W
e

know
,

how
ever,

that
a

basem
ent

is
the

m
ost

com
m

on
structure

scenario.
W

hen

M
ichigan

w
as

evaluating
the

sam
e

issue,
it

determ
ined

that
90%

ofthe
built

hom
es

in
the

M
idw

est
betw

een
1975

and
1995

w
ere

built
w

ith
basem

ents
or

craw
ispaces.

T
he

B
oard

ought
to

design
vapor

intrusion
rules

that
fitthe

m
ost

com
m

on

scenario.
T

he
presence

or
absence

of
a

basem
ent

or
craw

lspace
has

a
significant

im
pact

on
the

likely
risk

to
the

occupants
ofthe

structure.
A

t
a

m
inim

um
,

the
rules

ought
to

be

6



am
ended

to
include

a
table

that
w

ould
be

applicable
to

a
hom

e
w

ith
a

basem
ent

and
its

correspondingly
m

ore
typical

square
footage.

In
this

w
ay,

the
T

ier
1

tables
w

ould

provide
for

the
m

ost
com

m
on

scenario
rather

than
be

based
upon

the
far

less
likely

scenario.
It

is
m

ore
cost

effective
to

have
a

T
ier

1
table

that
fits

the
m

ost
com

m
on

scenario.

M
ultiply

L
ines

ofE
vidence

for
T

able
I

Illinois
E

PA
’s

proposal
lim

its
the

use
ofT

able
Ito

those
instances

w
here

there
are

both
“soil

gas
and

groundw
ater

data
from

beneath
the

property”.
O

ne
ofthe

agency

w
itnesses

testified
that

if
there

is
no

groundw
ater

data
because

groundw
ater

is
not

found

or
is

not
available

at
a

reasonable
depth,

then
that

user
cannot

use
T

able
I

and
its

less

conservative
values.

T
he

absence
of

groundw
ater

at
a

reasonable
depth

is
itself

evidence

that
there

is
little

risk
ofvapor

intrusion
from

groundw
ater.

If
groundw

ater
is

not
found

at
a

depth
w

ithin
15

feet
of

the
structure,

then
there

is
less

reason
to

insist
upon

m
ultiple

lines
of evidence

to
use

T
able

I.

Im
p

act
on

S
ite

Investigation
C

osts

In
its

testim
ony,

Illinois
E

PA
com

m
ented

that
acquiring

groundw
ater

data
to

use

T
able

I
w

ould
not

likely
im

pose
a

significant
cost

on
the

regulated
com

m
unity.

I
believe

thatthis
is

contrary
to

actual
experience.

T
his

proposed
regulation

w
ill

have
its

m
ost

significant
im

pact
in

com
m

unities
that

have
adopted

the
m

odel
Illinois

E
PA

groundw
ater

use
ordinance.

M
ost

of the
Illinois

population
lives

in
such

a
com

m
unity

and
the

num
ber

ofcom
m

unities
adopting

the
Illinois

m
odel

groundw
ater

use
restriction

grow
s

each
year.

In
those

locations,
even

a
thorough

Phase
II

investigation
often

does
not

review

groundw
ater

conditions
because

you
can

use
the

ordinance
as

an
institutional

control
to

7



exclude
that

pathw
ay.

W
hile

those
sm

aller
subset

of
sites

that
enroll

in
the

Illinois
E

PA

T
A

C
O

program
m

ay
gather

groundw
ater

data
as

part
ofthe

satisfying
the

burdens
to

get

an
N

F
R

letter,
those

sites
represent

m
erely

the
tip

ofm
uch

larger
iceberg

that
use

the

T
A

C
O

T
ier

1
tables

daily
to

m
anage

environm
ental

risks
w

ithoutregard
to

participation

in
an

Illinois
E

PA
N

F
R

program
.

T
he

Illinois
E

PA
proposal

w
ill

force
m

any
m

ore
sites,

particularly
in

the
C

ity
of

C
hicago,

to
collect

expensive
unnecessary

groundw
ater

data.

T
he

B
oard

needs
to

set
a

vapor
intrusion

system
that

w
orks

not
only

w
ithin

the
context

of

the
Illinois

E
P

A
adm

inistered
T

A
C

O
program

but
also

generally
for

the
citizens

of

Illinois.T
he

G
eneral

A
ssem

bly
has

previously
directed

that
the

B
oard

is
to

develop
a

risk

based
cleanup

objective
system

based
upon

the
risk

posed
by

contam
inated

sites
on

hum
an

health.
415

IL
C

S
5/58

(1)
(See

also
procedural

history,
p.1,

A
pril

17,
1997

opinion
and

order
o
fthe

B
oard,

IPC
B

R
ulem

aking
R

97-12
(a);

A
ugust

6,
2008

statem
ent

reasons,
p.1

IPC
B

R
ulem

aking
R

09-9).
O

verly
conservative

T
ier

1
values

have
an

im
pact

far
beyond

the
num

ber
of

sites
processed

by
the

Illinois
E

PA
in

its
program

s.
For

every
site

that
participates

in
an

agency
supervised

cleanup
process,

there
are

tens
if not

hundreds
of

sites
that

are
evaluated

and
rem

ediate
based

upon
those

T
ier

1
num

bers

w
ithout

any
agency

involvem
ent.

T
he

T
A

C
O

system
w

orks
w

ell
in

particular
because

it

is
so

predictable
that

private
parties

can
apply

it
in

a
transaction

context
w

ithoutrequiring

agency
oversight.

For
this

reason,
overly

conservative
T

ier
1

values
that

do
not

reflect

actual
risk

to
people

(as
directed

by
the

G
eneral

A
ssem

bly)
create

costs
w

hich
sim

ply

cannot
be

addressed
by

having
the

parties
resort

to
m

ore
expensive

T
ier

2
and

T
ier

2

analysis.
A

s
the

agency
has

acknow
ledged

in
its

testim
ony

here,
T

ier
3

analysis
in

the

8



T
A

C
O

program
is

relatively
rare.

T
he

expense
of

doing
the

T
ier

3
analysis

lim
its

its

utility
and

it
is

rare
in

part
because

the
rem

ainder
of the

T
A

C
O

system
functions

w
ell

enough
that

parties
do

not
need

to
use

the
T

ier
3

process.

T
he

agency
has

provided
no

assessm
ent

ofthe
costs

and
benefits

ofthis
proposed

regulation.
T

he
only

testim
ony

on
this

topic
is

that
of

B
rian

M
artin

w
ho

estim
ated

that
a

soil
gas

survey
w

ould
cost

$20,000
per

site.
T

his
is

a
significant

cost
thatw

ill
have

adverse
im

pact
on

the
ability

to
develop

som
e

B
row

nfield
sites

in
particular

like
form

er

gas
stations

and
form

er
dry

cleaners
w

here
the

contam
inants

in
question

are
volatile

chem
icals

subject
to

the
indoor

air
quality

pathw
ay.

T
he

need
to

investigate
groundw

ater

in
com

m
unities

w
ith

use
restrictions

w
ould

add
even

m
ore

costs.
T

hus,
it

is
im

perative

thatthe
B

oard
adopt

a
proposal

w
hich

has
sensible

T
ier

1
values

designed
to

m
ake

those

additional
costs

necessary
atthe

sm
allest

num
ber

of
sites.

T
he

agency’s
proposal

is
a

boon
for

consultants
and

laboratories
but

not
for

the

people
of

Illinois.
Itw

ill
require

m
uch

m
ore

expensive
investigations

in
term

s
of

installation
of

groundw
ater

w
ells

and
soil

vapor
sam

pling
that

are
not

routinely
conducted

atthe
brow

nfield
sites

in
Illinois.

R
epresentative

Soil
T

ype

In
this

rulem
aking,

Illinois
E

PA
has

accepted
the

suggestion
w

hich
I

m
ade

in
the

2009
rulem

aking
that

it
use

values
consistent

w
ith

Illinois’
m

ost
com

m
on

soil
for

FO
C

and
w

ater
filled

soil
porosity.

W
hile

I
applaud

the
Illinois

E
PA

’s
w

illingness
to

use
w

hat

itnow
acknow

ledges
as

the
m

ost
representative

Illinois
soil

conditions,
ifthis

rulem
aking

proceeds
and

the
B

oard
adopts

this
position,

it
should

also
open

another
rulem

aking
to

review
the

im
pact

ofthat
choice

on
the

rest
of the

T
A

C
O

T
ier

1
values.

Illinois
should

9



have
a

consistent
approach.

Ifloam
is

a
typical

soil
and

suitable
for

assessing
indoor

air

quality,
then

it
should

be
the

typical
soil

suitable
for

assessing
the

rest
ofthe

T
A

C
O

program
.

T
here

is
no

reason
to

have
default

FO
C

and
w

ater
filled

soil
porosity

values

that
are

different
for

the
tw

o
different

aspects
ofthe

T
A

C
O

system
.

R
espectfully

subm
itted,

7
a

o
n
d

T
.R

eo
tt

R
eott

L
aw

O
ffices,

L
L

C
35

E
ast

W
acker

D
rive,

Suite
650

C
hicago,

Illinois
60601

T
elephone:

312-332-7544
Fax:

312-782-4519

July
19,

2011
(originally

filed
July

13,
2011)10



JU
L

22
2011

ST
A

T
E

O
F

IL
L

IN
O

IS

C
O

U
N

T
Y

O
F

C
O

O
K

)))

STA
TE

0P
IL

JJN
O

IS
P

o
IJu

t
0

C
ontrolB

oard

‘
?

/

P
R

O
O

F
O

F
S

E
R

V
IC

E

I,the
undersigned,

on
oath

state
that

I
have

served
the

attached
P

re-F
irst

N
otice

C
om

m
ents

upon
the

persons
to

w
hom

they
are

directed,
by

placing
a

copy
of

each
on

recycled
paper

in
an

envelope
addressed

to:

D
orothy

G
unn,

C
lerk

Illinois
P

ollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

100
W

.
R

andolph,
Suite

11-500
C

hicago,
Illinois

60601

K
im

berly
G

reying
A

ssistant
C

ounsel
Illinois

E
nvironm

ental
P

rotection
A

gency
1021

N
.

G
rand

A
venue

E
ast

P.O
.

B
ox

19276
Springfield,

Illinois
62794

R
ichard

M
cG

ill
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
.

R
andolph,

Suite
11-500

C
hicago,

Illinois
60601

and
all

P
articipants

on
the

Service
L

ist

M
itchell

C
ohen

C
hiefL

egal
C

ounsel
Illinois

D
epartm

ent
ofN

atural
R

esources
O

ne
N

atural
R

esources
W

ay
Springfield,

Illinois
62702-1271

M
att

D
unn

E
nvironm

ental
E

nforcem
ent/A

sbestos
L

itigation
D

ivision
Illinois

A
ttorney

G
eneral’s

O
ffice

69
W

.
W

ashington
Street,

1
8

t
h

F
loor

100
W

.
R

andolph,
1
2

t
h

F
loor

C
hicago,

Illinois
60602

by
m

ailing
them

(F
irst

C
lass

M
ail)

from
C

hicago,
Illinois

on
July

19,
2011,

w
ith

sufficient postage.
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K
’S
0

1
F

lC
E

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

)
(R

ulem
aking-L

and)
flj

24
T

IE
R

E
D

A
P

P
R

O
A

C
H

T
O

C
O

R
R

E
C

T
IV

E
)

A
C

T
IO

N
O

B
JE

C
T

IV
E

S
)

O
F

lL
L

IN
O

,
(35

III.
A

dm
.

C
ode

742)
)

U
tion

C
ontrol

B
oard

)

T
E

S
T

IM
O

N
Y

O
F

R
A

Y
M

O
N

D
T.

R
E

O
T

T

I,
R

aym
ond

T.
R

eott,
being

first
duly

sw
orn,

subm
it

the
follow

ing
testim

ony
in

the
above

rulem
aking.

B
ackground

I
have

been
an

environm
ental

law
yer

in
Illinois

for
close

to
30

years.
I

graduated
from

the
U

niversity
o
f

C
hicago

L
aw

School
cum

laude
in

1980
w

here
I

also
served

on
the

law
review

.
Ithereafter

clerked
for

Judge
R

ichard
C

udahy
o

fthe
U

nited
States

C
ourt

of
A

ppeals
for

the
Seventh

C
ircuit.

I
then

joined
Jenner

&
B

lock
w

here
I

w
as

m
ade

a
partner

in
1987.

I
w

as
a

partner
at

Jenner
&

B
lock

until
2002

w
hen

I
left

to
found

m
y

ow
n

firm
.

M
y

practice
is

national
in

scope
and

includes
advising

clients
about

cleanup
related

issues
across

the
country.

A
s

a
result,

I
am

fam
iliar

w
ith

the
program

s
in

place
in

several
other

states
as

w
ell

as
the

Illinois
program

s
that

use
the

T
iered

A
pproach

to
C

orrective
A

ction
O

bjectives
(“T

A
C

O
”)

regulations
that

are
the

subject
ofthis

rulem
aking.

W
ith

regard
to

those
rules,

I
w

as
an

active
participant

in
the

original
T

A
C

O
rulem

aking.
I

w
as

one
oftw

o
w

itnesses
to

testify
in

opposition
to

the
Illinois

E
P

A
’s

original
1994

T
A

C
O

proposal
w

hich
the

B
oard

rejected.
I

also
testified

tw
o

additional tim
es

in
the

T
A

C
O

rulem
aking

before
the

B
oard

ultim
ately

adopted
the

T
A

C
O

rules
w

ith
the

im
provem

ents
added

by
the

Illinois
E

PA
in

its
second

and
third

proposals.

A
tthe

tim
e

oftheir
adoption,

the
Illinois

T
A

C
O

regulations
represented

the
m

ost
advanced

thinking
on

this
topic

being
em

ployed
in

any
o

fthe
50

states.
Since

thattim
e,

Illinois
has

reaped
the

benefit
o
fhaving

a
cleanup

system
focused

on
the

real
risk

to
people

present
on

a
property

as
opposed

to
m

ore
theoretical

concerns.
T

he
T

A
C

O
rules

have
w

orked
w

ell
because

they
are

a
m

odel
ofpredictability,

flexibility,
and

can
be

applied
in

a
tim

ely
fashion

to
get

a
rational

evaluation
ofthe

actual
risk

posed
by

contam
ination

found
on

a
given

piece
ofproperty.

T
his

success
obviously

did
not

occur
by

accident.
T

he
G

eneral
A

ssem
bly

had
directed

the
Illinois

E
PA

and
the

B
oard

to
develop

a
risk-based

cleanup
objective

system
based

upon
the

risks
posed

by
contam

inated
sites

to
hum

an
health.

(415
IL

C
S

5/58
(1))

(See
also

P
rocedural

H
istory,

p.1,
A

pril
17,

1997
O

pinion
&

O
rder

ofthe
B

oard,
IPC

B



R
ulem

aking
R

97-12(A
);

A
ugust

6,
2008

Statem
ent

ofR
easons,

p.1,
TPC

B
R

ulem
aking

R
09-9).

T
he

present
T

A
C

O
system

has
a

fairly
conservative

set
of

T
ier

I
values

for
contam

inants
of

concern.
T

he
system

also
allow

s
for

various
adjustm

ents
to

those
conservative

values
by

excluding
pathw

ays
w

here
engineered

barriers
and

institutional
controls

render
a

particular
pathw

ay
unlikely

to
pose

a
risk

to
hum

an
health

or
by

recalculation
ofthe

cleanup
standards

using
m

ore
site

specific
data.

In
addition,

although
costly,

responsible
parties

can
use

m
ore

site
specific

data
to

develop
alternative

T
ier

2
or

T
ier

3
rem

edial
objectives.

A
s

in
1994,

how
ever,

in
this

rulem
aking,

the
Illinois

E
P

A
has

proposed
changes

to
the

T
ier

1
values

that
are

so
conservative

that
the

changes
w

ill
greatly

increase
the

costs
experienced

by
property

ow
ners,

m
unicipalities,

and
others

across
Illinois.

O
verly

conservative
T

ier
1

values
have

an
im

pact
far

beyond
the

num
ber

of
sites

processed
by

the
Illinois

E
PA

that
used

those
values.

F
or

every
site

that
participates

in
an

agency
supervised

cleanup
process,

there
are

literally
tens

if
not

hundreds
of

sites
that

are
evaluated

and
rem

ediated
based

upon
those

T
ier

1
num

bers
w

ithout
any

agency
involvem

ent.
T

he
T

A
C

O
system

w
orks

w
ell

in
particular

because
it

is
so

predictable
that

private
parties

can
apply

it
in

a
transactional

context
w

ithout
requiring

agency
oversight.

T
hus,

w
hile

Illinois
has

issued
over

2,600
N

F
R

letters
since

1996
based

upon
the

T
A

C
O

values,
far

m
ore

sites
have

been
rem

ediated
and

evaluated
based

upon
those

num
bers

w
ithout

any
agency

involvem
ent.

For
this

reason,
overly

conservative
T

ier
1

values
that

do
not

reflect
actual

risk
to

people
(as

directed
by

the
G

eneral
A

ssem
bly)

create
costs

w
hich

cannot
be

addressed
sim

ply
by

having
parties

resort
to

T
ier

2
or

T
ier

3
analysis.

T
here

are
additional

costs
sim

ply
to

do
the

T
ier

2
or

T
ier

3
analysis.

M
ore

im
portantly,

how
ever,

the
am

biguities
in

the
agency’s

proposal
for

how
to

do
that

analysis
in

a
soil

gas/indoor
inhalation

context
w

ill
m

ake
it

unfortunately
necessary

that
m

ore
and

m
ore

sites
enroll

in
state

program
s

to
develop

a
reliable

analysis
o
fthe

actual
risk

posed
by

contam
ination

at
the

site.

Im
pact

ofthe
P

roposed
T

ier
1

Standards

I
have

prepared
a

series
ofcharts

that
are

attached
that

help
illustrate

the
significant

im
pact

ofthe
proposed

indoor
inhalation

standards.
A

lthough
the

Illinois
proposal

focuses
on

59
volatile

chem
icals,

those
chem

icals
include

the
m

ost
com

m
only

encountered
chem

icals
w

hich
pose

significant
cleanup

issues
at

sites
in

Illinois.
T

hese
are

the
chem

icals
present

in
leaking

from
underground

storage
tanks

at
gas

stations
(benzene,

ethylbenzene,
toluene,

xylene
and

M
T

B
E

),
and

the
types

of
chlorinated

solvents
found

at
m

any
industrial

sites,
as

w
ell

as
typical

dry
cleaner

rem
ediation

sites.
Finally,

the
agency’s

proposal
w

ould
change

the
standards

for
m

ercury
and

naphthalene
w

hich
are

found
at

a
variety

o
fdifferent

ty
p

es
of

sites.

2



In
the

present
T

A
C

O
regulations,

if
all

ofthe
pathw

ays
are

appropriately
invoked

for
the

site,
the

soil
cleanup

standards
for

m
ost

ofthe
com

m
on

contam
inants

are
usually

determ
ined

by
the

soil
m

igration
to

groundw
ater

com
ponent.

G
enerally,

these
values

are
the

low
est

ofthe
various

pathw
ays

and
w

ill
drive

soil
cleanup

decisions
for

the
site.

F
or

m
ost

ofthe
Illinois

population,
how

ever,
and

all
of

its
large

urban
areas,

the
relevant

com
m

unities
have

long
ago

adopted
ordinances

approved
by

Illinois
E

PA
that

prohibit
the

use
ofgroundw

ater
for

drinking
w

ater
purposes.

T
hus,

in
C

ook
C

ounty,
Springfield,

Peoria,
R

ockford,
C

ham
paign,

U
rbana,

N
aperville,

A
urora,

and
other

urban
areas

across
the

state,the
m

igration
to

groundw
ater

pathw
ay

does
not

need
to

be
considered

because
ofthe

use
ofan

approved
local

m
unicipal

ordinance
as

an
institutional

control.
In

these
circum

stances,
the

appropriate
cleanup

standard
for

m
ost

sites
for

soils
are

substantially
different.

W
hile

it
is

difficult
to

generalize,
the

soil
cleanup

standards
are

controlled
by

the
low

est
of

either
the

ingestion
or

outdoor
inhalation

pathw
ay

that
w

ould
be

appropriate
for

the
site

given
the

location
o
fthe

contam
ination.

In
these

large
urban

settings,
w

here
m

any
contam

ination
problem

s
are

found,
the

Illinois
E

P
A

’s
proposal

w
ill

create
a

roughly
ten

fold
increase

in
the

severity
of the

residential
cleanup

standards.

A
s

you
can

see
from

the
attached

exhibits,
the

soil
cleanup

standards
for

benzene
currently

are
12m

g/kg
for

ingestion
and

0.8
m

g/kg
for

outdoor
inhalation.

U
nder

the
proposal,

the
new

residential
soil

standard
for

benzene
for

indoor
inhalation

is
0.069

m
g/kg,

a
12

fold
increase

in
severity.

In
addition,

industrial
or

com
m

ercial
soil

standards
also

increase
although

generally
by

low
er

am
ounts.

F
or

exam
ple,

the
current

standards
for

toluene
are

160,000
m

g/kg
for

ingestion
and

580
m

g/kg
for

outdoor
inhalation.

T
he

proposed
standards

require
240

m
g/kg

as
the

soil
objective.

B
ecause

the
Illinois

E
P

A
’s

proposal
relates

to
the

class
of

com
pounds

that
are

volatile
in

nature,
the

im
pact

w
ill

be
felt

by
leaking

underground
storage

tanks
sites,

dry
cleaners,

industrial
solvent

users,
and

any
sites

w
ith

naphthalene
or

m
ercury

as
problem

contam
inants.

F
or

these
com

m
unities

w
ith

groundw
ater

ordinances,
there

are
an

even
m

ore
significant

difference
in

the
groundw

ater
standards.

A
t

these
sites,

the
current

groundw
ater

standards
(for

problem
s

contained
on

the
site)

have
little

practical
effect.

U
nder

the
proposed

regulations,
all

o
fthese

sites
w

ill
have

to
m

eet
new

groundw
ater

standards
even

if
a

local
ordinance

prohibits
use

ofthe
groundw

ater.

F
or

com
m

unities
w

hich
do

not
have

a
groundw

ater
ordinance,

there
are

som
e

contam
inants

w
here

the
proposed

change
in

standards
w

ill
still

be
significant.

F
or

exam
ple,

the
soil

value
for

xylene
w

ill
go

from
200

m
g/kg

to
63

m
g/kg.

T
he

value
for

carbon
tetrachloride

w
ill

go
from

.071
m

g/kg
to

.021
m

g/kg.
W

hile
less

significant
than

the
changes

in
values

for
com

m
unities

w
ith

an
existing

groundw
ater

ordinance,
even

in
the

rem
ainder

ofIllinois,
the

proposed
soil

standards
w

ill
require

additional
investigation

at
additional

sites.

O
fcourse,

ifthere
w

as
a

real
risk

to
be

addressed,
itw

ould
be

appropriate
for

the
B

oard
to

tighten
the

cleanup
standards

by
w

hatever
degree

w
as

necessary.
T

he
B

oard
should

be
m

indfhl,
how

ever,
that

its
direction

in
this

area
from

the
G

eneral
A

ssem
bly

is
to

set
up

a

.3



cleanup
standard

system
that

reflects
actual

risk
to

hum
an

health,
nottheoretical

risk.
(415

IL
C

S
5/58

(1)).

L
ack

ofM
odel

C
alibration

T
he

agency’s
proposal

lacks
any

attem
pt to

correlate
the

proposed
m

odel
w

ith
the

actual
conditions

found
at

Illinois
sites.

I
have

not
review

ed
everything

thatthe
agency

has
cited

in
its

testim
ony

but
I

have
not

found
any

exam
ple

yet
of

any
attem

pt
to

correlate
the

predicted
values

using
the

proposed
m

odel
to

actual
site

conditions
in

actual
buildings

in
Illinois.

T
o

the
contrary,

I
believe

thatthere
is

substantial
critical

analysis
available,

including
flom

U
SE

PA
,

dem
onstrating

that
the

proposed
m

odel
should

not
be

used
in

m
any

of the
contexts

for
w

hich
the

agency
is

subm
itting

its
use

to
the

B
oard.

T
he

proposed
m

odel
is

several
orders

o
f

m
agnitude

m
ore

conservative
than

the
actual

field
data

atnum
erous

site
studies

around
the

country
because

ofsynergistic
effects

in
the

m
odel

assum
ptions.

(U
SE

PA
,

Sept.
2005,

J.W
eaver

and
F.

T
ilim

an,
U

ncertainty
and

the
Johnson-E

ttinger
M

odel
for

V
apor

Intrusion
C

alculations,
p.31;

U
SE

PA
,

Sept.
2005,

F.
T

illm
an

and
J.

W
eaver,

R
eview

ofR
ecent

R
esearch

on
V

apor
Intrusion,

pp.
17-23

(C
om

paring
actual

field
data

com
pared

to
m

odel
predictions

at
several

sites)).
Further,

the
U

S
E

P
A

states
thatthe

Johnson
and

E
ttinger

m
odel

only
should

be
used

w
here

“site
conditions

m
atch

the
m

odel
assum

ptions
using

reasonable,
site-specific,

or
regulator-approved

input.”
(U

SE
PA

,
M

arch
2008,

“B
row

nfield’s
T

echnology
Prim

er:
V

apor
Intrusion

C
onsideration

for
R

edevelopm
ent”)

(In
Illinois

E
PA

’s
previously

subm
itted

reports).
T

he
U

SE
PA

specifically
has

stated
that

the
m

odel
proposed

here
should

not
be

used
for

underground
storage

tank
sites.

(U
ncertainty

at
p.1;

U
ser

G
uide

for
E

valuating
Subsurface

V
apor

Intrusion
into

B
uildings

(U
S

E
P

A
2004)

at
p.

67
(“E

PA
is

not
recom

m
ending

that
the

J
&

E
m

odel
be

used
for

sites
contam

inated
w

ith
petroleum

products
ifthe

products
w

ere
derived

from
U

nderground
Storage

T
anks.”)).

C
onsequently,

I
urge

the
B

oard
to

proceed
cautiously

w
ith

the
Illinois

E
P

A
’s

proposal.
T

he
proposal

requires
far

m
ore

support
in

the
record

before
the

B
oard

and
consideration

before
it

or
anything

sim
ilar

is
adopted.

T
he

B
oard

is
faced

w
ith

a
significant

change
to

the
Illinois

cleanup
program

w
ithout

an
adequate

assessm
ent

of the
likely

cost, of that
adjustm

ent,
its

potential
im

pact,
or

the
actual

ability
o

fthe
proposed

m
odel

to
predict

real
w

orld
conditions

in
Illinois.H

ow
to

Im
prove

the
P

roposed
M

odel

T
he

Johnson
and

E
ttinger

m
odel

could
be

im
proved

by
m

aking
it

m
ore

representative
of

expected
conditions

in
Illinois.

T
he

Illinois
E

PA
already

has
adjusted

the
m

odel
by

altering
the

tem
perature

value
in

the
m

odel
to

reflect
Illinois.

T
he

agency
should

at
least

provide
the

B
oard

w
ith

an
alternative

version
ofthe

resulting
T

ier
1

table
that

reflects
m

ore
representative

Illinois
conditions.

In
the

testim
ony

subm
itted

so
far,

the
agency

acknow
ledges

that
it

has
chosen

sand
as

a
default

geologic
strata

betw
een

the
source

of

4



contam
ination

and
the

building.
(N

ov.
14,

2008
P

re-F
iled

T
estim

ony
o
fG

ary
K

ing,
p.9,

IPC
B

R
ulem

aking
R

09-9).

Sand
is

not
a

typical
illinois

soil
type.

A
ccording

to
the

soil
bulletin,

it
represents

less
than

10%
of Illinois

soils.
(Soils

of
Illinois,

U
niversity

ofIllinois,
B

ulletin
778

(1984)).
W

e
have

a
state

soil,
the

drum
m

er
soil,

the
m

ost
extensive

soil
in

Illinois,
that

is
highly

organic
and

far
less

perm
eable

than
sand.

T
he

agency’s
w

itnesses
already

have
acknow

ledged
that

the
carbon

content
ofthe

soil
is

a
variable

on
w

hich
the

m
odel

is
highly

sensitive.
(N

ov.
14,

2008
Pre-Filed

T
estim

ony
o
f

G
ary

K
ing,

p.14,
IPC

B
R

ulem
aking

R
09-9).

E
ven

a
m

odest
adjustm

ent
to

reflect
m

ore
typical

soil
types

in
Illinois

w
ould

significantly
change

the
proposed

T
ier

1
cleanup

standards.
A

t
a

m
inim

um
,

the
Illinois

E
P

A
should

attem
pt

to
educate

the
B

oard
further

about
w

hat the
T

ier
I

table
w

ould
look

like
in

the
eventthat

the
B

oard
m

ade
such

a
change.

Perhaps
the

state
geologist

or
state

soil
scientist

should
be

called
to

testify
to

help
provide

the
B

oard
w

ith
a

basis
for

picking
a

representative
soil

type
for

the
purposes

ofthe
T

ier
I

T
A

C
O

calculations.

T
he

m
odel

m
akes

sim
ilarly

conservative
assum

ptions
about

soil
porosity

and
soil

w
ater

content.
T

he
values

chosen
are

not
reflective

oftypical
Illinois

soils
and

w
ould

appear
at

first
glance

to
significantly

drive
the

m
odel

tow
ards

overly
conservative

conclusions
for

T
ier

1
values.

In
related

rulem
akings,

the
B

oard
already

has
recognized

the
appropriateness

ofusing
Illinois

specific
geologic

inform
ation

to
guide

cleanup
decisions.

In
the

old
P

art
732

rules
related

to
U

ST
cleanups,

the
B

oard
specifically

endorsed
a

system
w

here
the

appropriate
cleanup

process
w

as
driven

in
large

part
by

the
classification

ofthe
soils

in
the

now
fam

ous
B

erg
m

ap
for

Illinois.
T

he
B

erg
m

ap
illustrated

the
likelihood

of
aquifer

contam
ination

atvarious
sites

across
Illinois

based
upon

local
soil

types.
Som

e
portions

ofthe
state

w
ere

in
categories

requiring
less

significant
cleanup

sim
ply

because
the

soil
at

the
sites

had
typical

Illinois
high

carbon
content.

F
or

other
parts

ofthe
state

w
ith

sandy
soils

or
fracture

geology,
the

risks
w

ere
perceived

to
be

greater
and

the
B

oard
adopted

rules
requiring

the
parties

to
address

the
contam

inants.
A

sim
ilar

approach
could

be
taken

here
w

hich
coordinates

the
risk

o
f

indoor
inhalation

issues
w

ith
the

actual
underlying

geology
ofthat

portion
ofIllinois.

T
he

agency’s
m

odel,
as

proposed,
does

not
include

any
adjustm

ent
for

the
depth

betw
een

the
building

and
the

source
of

contam
ination.

T
his

counter-intuitive
decision

overlooks
the

position
that

this
B

oard
already

has
taken

in
the

T
A

C
O

rules.
In

the
outdoor

inhalation
context,

the
B

oard
already

has
adopted

regulations
w

hich
provide

that
contam

ination
m

ore
than

ten
feet

below
the

surface
essentially

need
not

be
considered

if
the

surficial
soils

m
eet

the
T

A
C

O
standards.

35
Ill.

A
dm

.
C

ode
742

§1
105(c)(3)(C

)(iii).
A

s
long

as
the

property
ow

ner
m

aintains
the

clean
surficial

soils
above

the
source

of
contam

ination,
the

property
ow

ner
m

ay
exclude

the
outdoor

inhalation
pathw

ay
from

consideration.
35

Ill.
A

dm
.

C
ode

742
§1

105(c)(3)(C
)(iii).

W
hy

then
should

the
B

oard
adopt

a
m

odel
in

w
hich

the
distance

betw
een

the
source

of
contam

ination
and

the
surface



is
inelevant

for
an

indoor
inhalation

pathw
ay

w
hen

it
already

has
taken

a
different

position
in

the
T

A
C

O
rules

for
the

outdoor
inhalation

pathw
ay?

T
he

Illinois
E

P
A

’s
proposal

also
is

significantly
influenced

by
the

agency’s
assum

ptions
aboutthe

size
of

the
typical

residential
and

industrial
buildings

that
m

ight
be

affected
by

any
indoor

inhalation
pathw

ay
issues.

T
he

agency
has

offered
no

basis
for

its
assessm

ent
ofthe

typical
size

of
a

residential
structure

in
Illinois

or
a

typical
com

m
ercial

structure.
T

he
sizes

chosen,
about

1089
square

feet
(33

ft.
x

33
ft.

x
8

if)
for

residential
structure

and
about

4356
square

feet
(66

ft.
x

66
ft.x

10
ft.)

for
industrial

structures,
do

not
seem

to
be

representative
sizes.

F
or

exam
ple,

the
U

S
C

ensus
B

ureau
found

the
m

edian
square

footage
for

housing
units

in
the

C
hicago

M
etropolitan

area
to

be
2017

square
feet.

(A
m

erican
H

ousing
Survey

for
the

C
hicago

M
etropolitan

A
rea

in
2003,

T
able

1-3,
w

w
w

.census.gov/prod/2004pubs/h170-
03-22.pdf).

Further,
this

did
not

include
cooperatives

or
condom

inium
s,

w
hich

w
ould

inevitably
increase

this
num

ber.
O

ne
ofthe

pre-filed
questions

states
that

industrial
users

tend
to

have
buildings

that
are

250,000
square

feet
(500ft

x
500ft

x
25ft).

(Illinois
E

PA
’s

R
esponses

to
P

re-F
iled

Q
uestions,

p.3-4,
January

13,
2009,

IPC
B

R
ulem

aking
R

09-9).
B

ased
on

this
testim

ony,
the

current
typical

building
size

for
industrial

buildings
is

drastically
too

sm
all.

H
ow

to
E

stablish
C

om
pliance

T
he

Illinois
E

P
A

has
offered

a
variety

ofreasons
for

w
hy

the
testing

for
indoor

quality
is

problem
atic.

T
here

are
num

erous
reasons

w
hy

indoor
testing

m
ay

detect
contam

inants
w

hich
have

indoor
sources

unrelated
to

the
subsurface

contam
ination.

T
he

agency
has

acknow
ledged,

how
ever>

that
indoortesting

under
representative

conditions
w

hich
finds

an
absence

ofthe
contam

inants
at

levels
ofconcern

should
be

relied
upon.

(T
ranscript

of
Proceedings

held
on

January
27,

2009,
pp.

96-96,
IPC

B
R

ulem
aking

R
09-9).

Indeed,
given

the
overly

conservative
nature

ofthe
m

odel>
m

any
property

ow
ners

w
ill

need
quickly

to
test

indoor
air

quality
to

avoid
a

variety
oftorttype

claim
s

once
they

exceed
the

T
ier

1
standards.

N
egative

indoor
air

tests
under

representative
conditions

should
be

a
presently

conservative
absolute

defense
to

the
indoor

inhalation
pathw

ay
as

itprovides
actual

data
show

ing
the

absence
of

any
risk

w
hich

ought
alw

ays
to

trum
p

a
theoretical

concern
driven

by
a

m
odel

unproven
in

Illinois.

A
dverse

E
ffect

on
B

uilding
C

ost
and

E
nergy

E
fficiency

O
verly

conservative
T

ier
1

values
also

could
cause

environm
ental

harm
.

M
any

ofthe
proposed

B
uilding

C
ontrol

T
echnologies

(Illinois
E

PA
’s

Proposed
A

m
endm

ents,
35

Ill.
A

dm
.C

ode
§
7
4
2
.

1200,
742.1205,

742.1210)
w

ill
underm

ine
efforts

to
reduce

energy
usage.

E
very

building
that

adds
a

B
uilding

C
ontrol

T
echnology

w
ill

cost
m

ore
and

be
less

energy
efficient,

a
result

that
should

be
avoided

unless
the

B
uilding

C
ontrol

T
echnology

addresses
a

real
risk,

notjust
a

projected
but

overly
conservative

assessm
ent

ofrisk.

6



E
xisting

N
F

R
L

etters

Finally,
there

is
the

w
hole

question
ofthe

im
pact

ofthe
proposed

rulem
aking

on
the

sites
w

hich
already

have
obtained

N
F

R
letters

from
Illinois.

T
he

T
A

C
O

program
is

a
m

ature
program

operating
in

largely
the

sam
e

m
anner

for
m

ore
than

a
decade.

A
t

present,
Illinois

E
P

A
has

issued
over

2,600
N

E
R

letters,
m

any
ofw

hich
are

in
the

C
ity

of
C

hicago
w

here
the

proposed
change

in
standards

w
ill

have
the

greatest
effect.

W
hile

the
agency

m
aintains

that
it

w
ill

notbe
its

practice
to

reopen
those

letters
in

the
absence

ofnew
inform

ation,
its

response
does

not
explain

w
hether

new
soil

gas
data

or
the

evaluation
of

old
data

in
light

ofthe
new

standards
w

ill
itselftrigger

the
reopening

ofold
N

F
R

letters.

M
ore

im
portantly,

how
ever,

even
ifthe

agency
does

not
reopen

the
N

F
R

letters
on

its
ow

n,
the

parties
in

com
m

ercial
transactions

w
ill

often
do

so.
E

specially
in

the
current

lending
clim

ate,
lenders

likely
w

ill
insist

that
property

buyers
supply

new
N

F
R

letters
addressing

the
indoor

inhalation
pathw

ay
ifthere

is
any

chance
thatthe

pathw
ay

poses
an

additional
risk

to
the

lender’s
collateral.

In
this

w
ay,

as
properties

change
hands,

they
w

ill
all

be
reevaluated

and
all

ofthe
N

F
R

letters
involved

for
those

sites
w

ill
essentially

be
reopened

through
new

testing,
new

analysis,
and

new
subm

issions
to

Illinois
E

P
A

seeking
additional

N
F

R
letters.

A
ll

o
fthis

w
ill

com
e

at
a

significant
and

likely
unnecessary

cost,
driven

in
the

first
instance

by
the

overly
conservative

T
ier

1
values.

R
ealistic

values
w

ould
lim

it
the

num
ber

of
sites

that
w

ould
need

to
be

reopened
and

allow
the

public
and

the
Illinois

E
PA

to
focus

their
attention

on
the

sites
that

truly
m

atter.

C
onclusion

Indoor
inhalation

ofcontam
inants

from
underlining

soil
and

groundw
ater

contam
ination

can
be

a
serious

problem
.

W
e

are
all

fam
iliar

w
ith

the
travails

ofthe
residents

of
H

artford,
Illinois

w
ho

have
lived

for
years

w
ith

the
effects

ofgasoline
vapors

in
their

hom
es.

T
his

serious
problem

is
atypical,

how
ever,

and
can

be
readily

dealt
w

ith
by

the
existing

regulatory
m

echanism
s.

It
does

nottake
a

new
set

of
overly

rigorous
indoor

inhalation
standards

to
enable

the
agency

to
drive

those
types

of
sites

tow
ards

appropriate
risk-based

rem
ediation.

H
ere,

the
B

oard
should

adopt
only

regulations
show

n
to

be
based

on
actual

risk
to

hum
an

health,
consistent

w
ith

the
G

eneral
A

ssem
bly’s

m
andate.

b
R

aym
ond

Ik
e
o

tt

SU
B

SC
R

IB
E

D
A

N
D

S
W

O
R

N
T

O
B

fre
m

e
this

24th
day

of
/

F
eb

ri
2009.

(
:E

2
N

O
T

A
R

Y
P

U
B

L
IC

L
1

0
1

E
r
s
’
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B
E

F
O

R
E

T
H

E
IL

liN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D

IN
T

H
E

M
A

T
T

E
R

:
))

R
09-9

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

)
(R

ulem
aking-L

and)
T

IE
R

E
D

A
P

P
R

O
A

C
H

T
O

C
O

R
R

E
C

T
IV

E
)

A
C

T
IO

N
O

B
JE

C
T

IV
E

S
)

(35
Iii.

A
dm

.
C

ode
742)

))

P
O

S
T

-H
E

A
R

IN
G

C
O

M
M

E
N

T
S

O
F

R
A

Y
M

O
N

D
T.

R
E

O
T

T

R
aym

ond
T.

R
eott

hereby
subm

its
the

follow
ing

com
m

ents
in

the
above

rulem
aking.

T
hese

com
m

ents
supplem

ent
the

pre-filed
testim

ony
I

subm
itted

on
F

ebruary
24,

2009,
m

y
M

arch
4,

2009
pre-filed

questions
w

ith
the

Illinois
E

P
A

’s
responses

dated
M

arch
11,

2009,
and

m
y

testim
ony

at
the

M
arch

17,
2009

hearing.

E
ach

A
ssum

ption’s
A

ffect
on

V
alues

T
he

Illinois
E

P
A

’s
proposal

ultim
ately

leaves
the

B
oard

in
the

dark
about

the
im

pact
of

the
assum

ptions
the

agency
used

to
form

ulate
the

proposed
rule.

T
he

Illinois
E

P
A

bases
its

proposal
on

the
U

S
E

P
A

Johnson
&

E
ttinger

m
odel

and
uses

the
m

odel
to

create
the

proposed
T

ier
1

table
values

for
the

new
indoor

air
inhalation

exposure
pathw

ay.
T

he
new

T
ier

I
values

represent
a

tenfold
increase

in
cleanup

levels
for

com
m

unities
w

ith
approved

groundw
ater

use
restrictions

ordinances,
i.e.

m
ost

of the
Illinois

population.
E

ven
U

S
E

P
A

acknow
ledges

that
the

Johnson
&

E
ttinger

m
odel

is
so

conservative
that

field
studies

fail
to

find
the

predicted
levels

of
contam

inants
in

actual
indoor

air
sam

pling.
(See

U
S

E
P

A
,

Sept.
2005,

J.
W

eaver
and

F.
T

ilim
an,

U
ncertaim

y
and

the
Johnson-E

ttinger
M

odel
for

V
apor

Intrusion
C

alculations,
p
.

3
1;U

S
E

P
A

,
Sept.

2005,
F.

T
ilim

an
and

J.
W

eaver,
R

eview
ofR

ecent
R

esearch
on

V
apor

intrusion,
pp.

17-23).
A

lso.
because

the
m

odel
does

not
reflect

actual
attenuation

present
in

U
S

T
sites,

U
S

E
P

A
does

not
recom

m
end

the
Johnson

&
E

ttinger
m

odel
for

U
S

T
sites,

in
contrast

to
this

proposed
rule

w
hich

w
ould

use
that

m
odel

fbr
Illinois

LIST
sites.

B
ecause

or
nov.

m
e

iin
n

o
i

E
P

-
o

Iesen
t

m
e

D
r000sea

ruie
tne

inm
act

or
am

inar’viuuai
assum

ption
cannot

be
predicted.

F
or

instance,
the

im
pact

on
the

proposed
T

ier
1

table
from

the
assum

ptions
about

the
fraction

of
organic

carbon
in

the
soil

cannot
be

determ
ined

S
im

ilarly,
the

agency
never

explains
w

hy
the

proposed
default

fraction
of

organic
carbon

for
this

new
pathw

ay
is

low
er

than
the

one
adopted

by
the

B
oard

years
ago

in
the

existing
T

A
C

O
regulations,

L
ikew

ise,
the

im
pact

from
using

the
new

default
t
j
t
1

p
t.J

s
i
i
1

H
11

iiU
W

L
U

1
1

.C
V

L
W

C
ii

tt;C
L

J
U

ta
iiL

h
ta

tii
d
iU

t
l
i

V
i
i
;
t

t
’

.tiL

building
cannot

be
determ

ined.
T

herefore,
this

proposal
fails

to
provide

the
B

oard
w

ith
the

essential
inform

ation
needed

to
understand

the
conseauences

o
fthese

individual
assum

ptions
o
n

the
proposed

T
ier

i
table.

M
ost

of
the

a
g

e
n

c
y

s
diloices

ill
tfli5

p
ro

p
o
s
a
i

are
conservatively

based
and

unrealistic
fbr

the
conditions

in
Illinois

and
the

B
oard

;
,
,
,
.
,
-
.
,
f
l
r

.a
,.,

r
;a

r
1

.
t
i
1
l
l
,
j
t

t
j
i
I
i
l
t
’
y

V
%

t
’
l
,
c
’
’
I

V
U

t
i

t
i
l
t
.

U
f
l
h
i
l
l
U

l
.

I
I
U

I
I
I
I
..t%

,l
0

U
I
‘

i
l
l

t
l
I
’

I
I
’
_

.I
I

L
U

1
i
%

0
.



T
he

B
oard

should
choose

a
m

ore
open

and
inform

ative
approach.

T
he

Illinois
E

PA
should

first
subm

it
a

T
ier

1
table

using
realistic

assum
ptions

from
Illinois

and
then

apply
a

conservative
factor

to
those

num
bers.

Instead
of hiding

the
conservative

nature
ofthe

num
bers,

the
agency

should
clearly

state
its

chosen
safety

factor.
T

he
current

proposed
rule

fails
to

identify
the

safety
factor

chosen
by

the
agency

and
the

B
oard

should
not

adopt
it.

N
otice

B
urden

In
addition,

the
B

oard
should

be
aw

are
ofpending

H
ouse

B
ill

4021
w

hich
w

ould
base

the
R

ight-to-K
now

notification
requirem

ents
on

the
T

ier
I

objectives
set

in
this

rulem
aking.

IfH
B

402
I

passes
and

the
B

oard
also

enacts
this

proposed
rule

w
ith

its
current

T
ier

1
objectives,

these
rules

w
ill

create
a

new
unnecessary

notice
burden.

A
n

unintended
consequence

w
ill

be
to

force
m

any
m

ore
public

notifications
for

an
overstated

risk.
C

om
m

unities
w

ith
groundw

ater
ordinances

w
ould

then
be

subjected
to

new
R

ight-to-
K

now
notification

requirem
ents

aboutrisks
that

everyone
agrees

are
overstated

risks.
T

his
R

ight-to-K
now

notice
burden

is
another

cost
of

establishing
overly

conservative
T

ier
1

values
and

adopting
the

current
proposed

rule.

N
egative

Indoor
A

ir
Sam

ples

T
he

Illinois
E

PA
is

not
proposing

u
s
in

g
actual

indoor
air

concentrations
because

of
its

concern
about

false
positives.

H
ow

ever,
atthe

previous
hearings,

no
w

itness
articulated

any
reason

w
hy

representative
sam

ples
w

ith
a

negative
result

w
ere

not
reliable.

Further,
other

states
already

have
adopted

indoor
air

concentration
values.

States
like

N
ew

Jersey
and

M
innesota

also
have

issued
detailed

guidance
for

taking
indoor

air
sam

ples.
T

he
proposed

rule
should

include
a

provision
so

that
a

representative
negative

indoor
air

sam
ple

should
prevail

over
the

predicted
values

from
other

sam
ples

outside
the

building.

A
ssum

ptions
A

re
N

ot
R

epresentative
of

Illinois

A
s

I
m

entioned
in

m
y

previous
testim

ony,
the

agency’s
assum

ptions
about

soil
geology

are
not

representative
ofconditions

in
Illinois.

In
addition,

the
assum

ption
of

1089
square

feet
(33

ft.
x

33
ft.

x
8

fi)
for

a
residential

a
structure

is
far

below
the

average
size

of
a

single
fam

ily
hom

e
in

the
M

idw
est.

For
exam

ple,
M

ichigan
cited

the
average

size
of

a
M

idw
est

single
fam

ily
hom

e
as

2,095
feet

in
1995.

(M
ichigan

D
E

Q
S

torage
T

ank
D

ivision,
P

art
213,

R
isk-B

ased
S

creening
L

evels
(R

B
S

L
s)

for
G

roundw
ater

and
Soil

V
olatilization

to
Indoor

A
ir,

O
perational

M
em

orandum
N

o.
4,

A
ttachm

ent
8,

June
12,

1998,
p.4,

(citing
C

haracieristics
o/N

eii
H

o
u
s
in

g
:

1995
(U

S
D

O
C

and
U

S
H

U
E

,
1996))).

F
urther,

the
percentage

ofhom
es

under
1,200

square
feet,

w
hich

includes
the

agency’s
assum

ption
of

1089
square

feet,
is

only
11%

.
Id.

B
ecause

the
average

size
of

housing
continues

to
increase

and
because

these
values

are
from

1995,
the

current
average

size
of

a
single

fam
ily

hom
e

in
Illinois

likely
w

ould
be

even
larger

than
2,095

square
feet

w
hich

already
is

w
ell

above
the

agency’s
proposed

assum
ption

of
1089

square
feet.

U
sing

a
m

ore
realistic

building
size

w
ould

better
represent

conditions
in

Illinois
and

ultim
ately

provide
T

ier
I

values
that

addressed
the

real
risk

in
Illinois.



T
he

Illinois
E

P
A

also
assum

ed
that

the
average

hom
e

in
Illinois

did
not

have
a

basem
ent,

yet
M

ichigan
cites

that
90%

of hom
es

built
in

the
M

idw
est

betw
een

1975
and

1995
w

ere
built

w
ith

basem
ents

or
craw

l
spaces.

Id.
T

hese
statistics

further
show

how
overly

conservative
the

agency’s
assum

ptions
are

and
how

these
assum

ptions
fail

to
represent

conditions
in

Illinois.
If

the
default

building
had

a
basem

ent,
the

T
ier

I
values

w
ould

be
higher

and
far

m
ore

realistic.
A

s
stated

above,
the

B
oard

should
require

the
agency

to
first

establish
values

representative
o
f

illinois
and

then
incorporate

a
know

n
safety

factor
into

those
values.

C
onclusion

T
he

Illinois
E

P
A

’s
proposed

rule
is

overly
conservative.

F
urther,

the
agency

presented
the

rule
in

a
w

ay
that

does
not

show
each

assum
ption’s

im
pact

on
the

final
value.

T
he

B
oard

should
ask

the
agency

to
provide

the
inform

ation
needed

to
determ

ine
the

im
pact

from
each

assum
ption.

T
he

B
oard

should
not

adopt
this

rule
as

proposed
because

it
is

not
representative

o
f

actual
conditions

in
Illinois.

T
he

B
oard

should
only

adopt
regulations

based
on

conditions
in

Illinois
and

actual
risk

to
hum

an
health,

consistent
w

ith
the

G
eneral

A
ssem

bly’s
m

andate.

R
eott

L
aw

O
ffices.

L
L

C

B
y:

/s/
R

aym
ond

T.
R

eott

R
aym

ond
T.

R
eott

B
ecky

J.
S

chanz
R

eott
L

aw
O

ffices,
L

L
C

35
E

ast
W

acker
D

rive
Suite

650
1

Fax:
312-782-4519

D
ated:

M
ay

29,
2009
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*

*
PC

#
5

*
*

*
*

*

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

:
))

R
09-9

P
R

O
P

O
S

E
D

A
M

E
N

D
M

E
N

T
S

T
O

)
(R

ulem
aking-L

and)
T

IE
R

E
D

A
P

P
R

O
A

C
H

T
O

C
O

R
R

E
C

T
IV

E
)

A
C

T
IO

N
O

B
JE

C
T

IV
E

S
)

(35
III.

A
dm

.
C

ode
742)

))

P
O

S
T

-H
E

A
R

IN
G

C
O

M
M

E
N

T
S

O
F

R
A

Y
M

O
N

D
T

.
R

E
O

T
T

R
aym

ond
T

.
R

eott
hereby

subm
its

the
follow

ing
com

m
ents

in
the

above
rulem

aking.
T

hese
com

m
ents

supplem
entthe

pre-filed
testim

ony
I

subm
itted

on
F

ebruary
24,

2009,
m

y
M

arch
4,

2009
pre-filed

questions
w

ith
the

Illinois
E

P
A

’s
responses

dated
M

arch
11,

2009,
and

m
y

testim
ony

at
the

M
arch

17,
2009

hearing.

E
ach

A
ssum

ption’s
A

ffect
on

V
alues

T
he

Illinois
E

P
A

’s
proposal

ultim
ately

leaves
the

B
oard

in
the

dark
about

the
im

pact
of

the
assum

ptions
the

agency
used

to
form

ulate
the

proposed
rule.

T
he

Illinois
E

P
A

bases
its

proposal
on

the
U

S
E

P
A

Johnson
&

E
ttinger

m
odel

and
uses

the
m

odel
to

create
the

proposed
T

ier
1

table
values

for
the

new
indoor

air
inhalation

exposure
pathw

ay.
T

he
new

T
ier

I
values

represent
a

tenfold
increase

in
cleanup

levels
for

com
m

unities
w

ith
approved

groundw
ater

use
restrictions

ordinances,
i.e.

m
ost

ofthe
Illinois

population.
E

ven
U

S
E

P
A

acknow
ledges

that
the

Johnson
&

E
ttinger

m
odel

is
so

conservative
that

field
studies

fail
to

find
the

predicted
levels

of
contam

inants
in

actual
indoor

air
sam

pling.
(See

U
S

E
P

A
,

Sept.
2005,

J.
W

eaver
and

F.
T

illm
an,

U
ncertainty

and
the

Johnson-E
ttingcr

M
odel

for
V

apor
Intrusion

C
alculations,

p.31;
U

SE
PA

,
Sept.

2005,
F.

T
illm

an
and

J.
W

eaver,
R

eview
of

R
ecent

R
esearch

on
V

apor
Intrusion,

pp.
17-23).

A
lso,

because
the

m
odel

does
not

reflect
actual

attenuation
present

in
U

S
T

sites,
U

S
E

P
A

does
not

recom
m

end
the

Johnson
&

E
ttinger

m
odel

for
U

S
T

sites,
in

contrast
to

this
proposed

rule
w

hich
w

ould
use

that
m

odel
for

Illinois
U

S
T

sites.

B
ecause

o
f

how
the

Illinois
E

PA
presents

the
proposed

rule,
the

im
pact

of
any

individual
assum

ption
cannot

be
predicted.

For
instance,

the
im

pact
on

the
proposed

T
ier

1
table

from
the

assum
ptions

about
the

fraction
of

organic
carbon

in
the

soil
cannot

be
determ

ined.
S

im
ilarly,

the
agency

never
explains

w
hy

the
proposed

default
fraction

of
organic

carbon
for

this
new

pathw
ay

is
low

er
than

the
one

adopted
by

the
B

oard
years

ago
in

the
existing

T
A

C
O

regulations.
L

ikew
ise,

the
im

pact
from

using
the

new
default

soil
porosity

or
from

ignoring
the

distance
betw

een
the

contam
inant

and
the

bottom
o

f
the

building
caim

ot
be

determ
ined.

T
herefore,

this
proposal

fails
to

provide
the

B
oard

w
ith

the
essential

inform
ation

needed
to

understand
the

consequences
ofthese

individual
assum

ptions
on

the
proposed

T
ier

I
table.

M
ost

o
f

the
agency’s

choices
in

this
proposal

are
conservatively

based
and

unrealistic
for

the
conditions

in
Illinois

and
the

B
oard

cannot
tell

how
conservative

the
ultim

ate
num

bers
are

in
the

T
ier

I
tables.
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T
he

B
oard

should
choose

a
m

ore
open

and
inform

ative
approach.

T
he

Illinois
E

PA
should

first
subm

it
a

T
ier

1
table

using
realistic

assum
ptions

from
Illinois

and
then

apply
a

conservative
factor

to
those

num
bers.

Instead
o

f
hiding

the
conservative

nature
o

fthe
num

bers,
the

agency
should

clearly
state

its
chosen

safety
factor.

T
he

current
proposed

rule
fails

to
identify

the
safety

factor
chosen

by
the

agency
and

the
B

oard
should

not
adopt

it.
N

otice
B

urden

In
addition,

the
B

oard
should

be
aw

are
o

f
pending

H
ouse

B
ill

4021
w

hich
w

ould
base

the
R

ight-to-K
now

notification
requirem

ents
on

the
T

ier
1

objectives
set

in
this

rulem
aking.

If
H

B
4021

passes
and

the
B

oard
also

enacts
this

proposed
rule

w
ith

its
current

T
ier

I
objectives,

these
rules

w
ill

create
a

new
unnecessary

notice
burden.

A
n

unintended
consequence

w
ill

be
to

force
m

any
m

ore
public

notifications
for

an
overstated

risk.
C

om
m

unities
w

ith
groundw

ater
ordinances

w
ould

then
be

subjected
to

new
R

ight-to-
K

now
notification

requirem
ents

about
risks

that
everyone

agrees
are

overstated
risks.

T
his

R
ight-to-K

now
notice

burden
is

another
cost

of
establishing

overly
conservative

T
ier

I
values

and
adopting

the
current

proposed
rule.

N
egative

Indoor
A

ir
S

am
ples

T
he

Illinois
E

P
A

is
not

proposing
using

actual
indoor

air
concentrations

because
of

its
concern

about
false

positives.
H

ow
ever,

at
the

previous
hearings,

no
w

itness
articulated

any
reason

w
hy

representative
sam

ples
w

ith
a

negative
result

w
ere

not
reliable.

F
urther,

other
states

already
have

adopted
indoor

air
concentration

values.
States

like
N

ew
Jersey

and
M

innesota
also

have
issued

detailed
guidance

for
taking

indoor
air

sam
ples.

T
he

proposed
rule

should
include

a
provision

so
that

a
representative

negative
indoor

air
sam

ple
should

prevail
over

the
predicted

values
from

other
sam

ples
outside

the
building.

A
ssum

ptions
A

re
N

ot
R

epresentative
of

Illinois

A
s

Im
entioned

in
m

y
previous

testim
ony,

the
agency’s

assum
ptions

about
soil

geology
are

not
representative

of
conditions

in
Illinois.

In
addition,

the
assum

ption
o
f

1089
square

feet
(33

ft.
x

33
ft.

x
8

ft)
for

a
residential

a
structure

is
far

below
the

average
size

of
a

single
fam

ily
hom

e
in

the
M

idw
est.

F
or

exam
ple,

M
ichigan

cited
the

average
size

of
a

M
idw

est
single

fam
ily

hom
e

as
2,095

feet
in

1995.
(M

ichigan
D

E
Q

S
torage

T
ank

D
ivision,

P
art

213,
R

isk-B
ased

S
creening

L
evels

(R
B

SL
5)

for
G

roundw
ater

and
Soil

V
olatilization

to
Indoor

A
ir,

O
perational

M
em

orandum
N

o.
4,

A
ttachm

ent
8,

June
12,

1998,
p.4,

(citing
C

haracteristics
o
f N

ew
H

ousing:
1995

(U
S

D
O

C
and

U
S

H
U

D
,

1996))).
F

urther,
the

percentage
o

f
hom

es
under

1,200
square

feet,
w

hich
includes

the
agency’s

assum
ption

o
f

1089
square

feet,
is

only
11%

.
Id.

B
ecause

the
average

size
of

housing
continues

to
increase

and
because

these
values

are
from

1995,
the

current
average

size
o

f
a

single
fam

ily
hom

e
in

Illinois
likely

w
ould

be
even

larger
than

2,095
square

feet
w

hich
already

is
w

ell
above

the
agency’s

proposed
assum

ption
of

1089
square

feet.
U

sing
a

m
ore

realistic
building

size
w

ould
better

represent
conditions

in
Illinois

and
ultim

ately
provide

T
ier

I
values

that
addressed

the
real

risk
in

Illinois.



E
lectronic

Filing
-

R
eceived,

C
lerk’s

O
ffice,

M
ay

29,
2009

C

T
he

Illinois
E

PA
also

assum
ed

that
the

average
hom

e
in

Illinois
did

not
have

a
basem

ent,
yet

M
ichigan

cites
that

90%
of

hom
es

built
in

the
M

idw
est

betw
een

1975
and

1995
w

ere
built

w
ith

basem
ents

or
craw

l
spaces.

Id.
T

hese
statistics

further
show

how
overly

conservative
the

agency’s
assum

ptions
are

and
how

these
assum

ptions
fail

to
represent

conditions
in

Illinois.
Ifthe

default
building

had
a

basem
ent,

the
T

ier
I

values
w

ould
be

higher
and

far
m

ore
realistic.

A
s

stated
above,

the
B

oard
should

require
the

agency
to

first
establish

values
representative

of
Illinois

and
then

incorporate
a

know
n

safety
factor

into
those

values.

C
onclusion

T
he

Illinois
E

P
A

’s
proposed

rule
is

overly
conservative.

F
urther,

the
agency

presented
the

rule
in

a
w

ay
that

does
not

show
each

assum
ption’s

im
pact

on
the

final
value.

T
he

B
oard

should
ask

the
agency

to
provide

the
inform

ation
needed

to
determ

ine
the

im
pact

from
each

assum
ption.

T
he

B
oard

should
not

adopt
this

rule
as

proposed
because

it
is

not
representative

of
actual

conditions
in

Illinois.
T

he
B

oard
should

only
adopt

regulations
based

on
conditions

in
Illinois

and
actual

risk
to

hum
an

health,
consistent

w
ith

the
G

eneral
A

ssem
bly’s

m
andate.

R
eott

L
aw

O
ffices,

L
L

C

B
y:

Is!
R

aym
ond

T.
R

eott

R
aym

ond
T.

R
eott

B
ecky

J.
S

chanz
R

eott
L

aw
O

ffices,
L

L
C

35
E

ast
W

acker
D

rive
Suite
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C

hicago,
Illinois

60601
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